Report

Academic Freedom and Tenure:
St. Bonaventure University

(New York)!

I. Introduction

This report arises from the termination of the appointments of
eighteen tenured faculty members, on grounds of financial exi-
gency, at St. Bonaventure University. The university is located in
the southwest corner of New York state, seventy miles south of
Buffalo, only a few miles from the Pennsylvania border. Its verdant
500-acre campus adorns the largely commercial strip that extends
for several miles from the small city of Olean to the village of Alle-
gany. Founded in 1858 by the Franciscan Friars of the Holy Name
Province, it gained initial accreditation in 1924 from the Middle
States Association of Colleges and Schools as a four-year coeduca-
tional institution. A few master’s degree programs were initdated
promptly thereafter. In 1950 St. Bonaventure was named a uni-
versity by the New York State Board of Regents. Its mission over
the years has been that of a four-year liberal arts institution, related
to the Catholic Church, in the Franciscan tradition.

The Franciscan presence is manifested on the campus by several
faculty members and by the Franciscan Institute, which combines
a residence and a scholarly center. The 35-member board of
trustees also includes six Franciscans. St. Bonaventure has Schools
of Arts and Sciences, Business Administration, Education, and
Graduate Studies. The presidents had been Franciscan friars until
June 1993, when a president who had served for only three years
resigned. The trustees asked him to resign following a vote of no
confidence by the faculty as the financial crisis which is the occa-
sion for this report worsened. The events that precipitated his de-
parture are described below.

That president’s immediate interim successor was Sister Alice
Gallin, O.5.U. An experienced academic member of the board of

'The text of this report was written in the first instance by the members
of the investigating committee. In accordance with Association practice,
the text was then edited by the Association’s staff and, as revised, with the
concurrence of the investigating committee, was submitted to Commit-
tee A on Academic Freedom and Tenure. With the approval of Com-
mittee A it was subsequently sent to the faculty members at whose re-
quests the investigation was conducted, to the administration of St.
Bonaventure University, to the chapter president, and to other persons
concerned in the report. In the light of the responses received and with
the editorial assistance of the Association’s staff, this final report has been
prepared for publication.

trustees, she had recently retired from the post of executive direc-
tor of the Association of Catholic Colleges and Universities and
was available to be pressed into service as interim president until
the arrival in February 1994 of Dr. Robert J. Wickenheiser. After
seven years as an assistant professor of English at Princeton Uni-
versity, he had in 1977 at the age of 34 become president of
Mount St. Mary’s College in Maryland, an institution not unlike
St. Bonaventure in size and mission.

For some years the university had maintained a full-time en-
rollment of around 2,300, about 80 percent Roman Catholic. At-
trition was low and was offset by junior-year transfers from com-
munity colleges.

St. Bonaventure had also maintained a full-time faculty of around
160. Salaries were modest (as were the endowment and tuition).
Nevertheless, the peaceful rural environment in the foothills of the
Alleghenies attracted a stable and apparently contented faculty.
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After extensive correspondence during the summer of 1994 be-
tween the Association’s staff and President Wickenheiser, follow-
ing complaints from faculty members that they had been released
without adequate cause and procedures, the undersigned com-
mittee was appointed to investigate the circumstances attending
the termination of the appointments of eighteen tenured faculty
members. The investigating committee was cordially received on
November 15, 1994, and was intensively briefed by President
Wickenheiser and his two chief administrators. Dr. Edward K.
Eckert, vice-president for academic affairs, had been a member of
the Department of History at St. Bonaventure since 1971 (and
had taken his B.A. degree there in 1965). He assumed his present
post in July 1993. Dr. Donald L. Zekan, vice-president for busi-
ness/financial affairs, had arrived in September 1992. He had
been executive vice-president since 1980 of Massasoit Commu-
nity College in Brockton, Massachusetts.

2The investigating committee warmly thanks Professor Steven R. Nuttall
of the Department of Philosophy, president of the AAUP chapter at St.
Bonaventure. In addition to other helpful assistance, he arranged and
scheduled all the interviews, a complicated undertaking, Thanks also go
to the St. Bonaventure administration, for providing comfortable inter-
viewing space. Some interviews were held there, while others took place
off campus.
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The investigating committee then spent the next two days
interviewing forty-three recent or present members of the fac-
ulty.? The chair had earlier had a helpful meeting in Washington,
D.C., with Sister Alice Gallin.

I1. The Worsening Financial Situation

The AAUP chapter at St. Bonaventure University was reactivated
during the 1989-90 academic year with achievement of a greater
faculty role in financial decisions one of its key objectives. An ini-
tial newsletter warned in December 1990 of an impending bud-
get crisis because of a decline in freshman enrollments, and suc-
cessive issues of the newsletter addressed a deepening financial
problem. A portent of things to come was an abortive attempt in
the fall of 1992 to terminate the services of all, or almost all, of the
faculty members who had not achieved tenure. Apparently the ad-
ministration’s intention was to give everyone in the group notice
and then decide which nontenured faculty members to retain.
This maneuver fizzled. Some of the notices missed a stated De-
cember 1 deadline, and, under threat of litigation by some of
those affected, that plan was abandoned. This and other sources
of dissatisfaction led to the ousting of the president.

At the beginning of 1994, Vice-President Zekan alerted the fi-
nance committee of the trustees that careless spending and re-
duced enrollments had resulted in cumulative operating deficits
aggregating $9.5 million. A line of credit for borrowing from
Chemical Bank was almost exhausted. A portion of the endow-
ment (called “quasi-endowment”) that the trustees regarded as ac-
cessible for unavoidable spending had been heavily depleted. That
year and the year before, according to information provided by

3Vice-President Zekan, reporting on financial surplus and deficits over
the most recent five years, provided the following schedule:

Revenue Expenses Deficit/Surplus
1989-90 $34,283,316 $33,638,872 $ 644,444
1990-91 35,029,118 35,358,490 —329,372
1991-92 34,766,513 36,678,607 -1,912,094
1992-93 34,852,652 39,476,086 —4,623,434
1993-94 33,105,351 35,790,177 2,684,826

He reported on undergraduate student enrollment over these five years as
follows:

Year Head Count
1989-90 2,370
1990-91 2,270
1991-92 2,195
1992-93 2,055
1993-94 1,805

Noting the inevitable decrease in revenue in the years immediately ahead
because of enrolling smaller freshman classes and graduating larger
classes, the vice-president projected for the years immediately ahead, as-
suming a steady incoming freshman class of 430 and expenses held con-
stant, the following;

Revenue Expenses
1994-95 $33,097,814 $37,109,380
1995-96 32,762,020 37,109,380
1996-97 32,633,382 37,109,380
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Vice-President Zekan, a total of forty-six nonfaculty positions had
been eliminated. No one who was well informed seemed to doubt
that the survival of the institution was threatened. A former pres-
ident of the AAUP chapter, writing to the Association’s Washing-
ton office on January 29, 1994, reported that “the faculty of St.
Bonaventure University may be facing an imminent declaration
of financial exigency.”

In fact, the board of trustees on February 5, 1994, in a closed
meeting, voted that a state of financial exigency existed. The
board had been advised by Vice-President Zekan that the univer-
sity’s survival was in jeopardy.? A similar view was advanced by a
consultant, the vice-president for financial affairs of the Univer-
sity of Notre Dame, in a succinct and chilling set of “Observa-
tions and Suggestions” dated December 13, 1993. Several faculty
members competent in financial analysis who were among those
interviewed by the investigating committee concurred.

Other faculty members, however, argued that the recognition of
financial exigency could have been averted. They were critical of
several situations and events, especially the following: (1) The uni-
versity owned and operated a golf course and an imposing “fitness
center.” Might these have been profitably liquidated? (2) A fine arts
center, only partially funded by donors, is being completed with
borrowed money (followed by a withering analysis from Standard
& Poor of the university’s financial ability to support underlying
bonds). (3) The trustees, even while dedlining enrollments and rev-
enues were impending, markedly increased spending on athletics.

The investigating committee questions whether the golf course
and the fitness center were so readily marketable that proceeds
from their sale would have become available soon enough to avert
the impending crisis. The sudden injection of additional funds
into athletics does seem imprudent at a time when the trustees
should have begun to be uncomfortable with the university’s sta-
bility. So also with regard to borrowing to finish the underfi-
nanced fine arts center. On the other hand, the trustees appar-
ently were moved by a vision that to return to big-time basketball
(St. Bonaventure basketball had a time in the sun some years ago)
would arttract students, as would new buildings (they also com-
missioned some new dormitories).

The trustees had kept secret their declaration of exigency, and
the new administration was remarkably successful in exacting ret-
icence from faculty members involved in preparations for the fac-
ulty separations that followed. A reason for this reticence was a be-
lief that the severe decline in freshman enrollment in 1993 was in
large part a consequence of the heavy publicity that area media
had given to the abortive attempt to dismiss junior faculty mem-
bers and to the removal of the president. Neither the board nor
the campus academic community was eager for more exposure of
St. Bonaventure’s troubles.

One also observes a remarkable hesitancy on the part of the
principal actors to use the word “exigency.” The most elaborate
circumlocution was Vice-President Zekan’s, who told the board’s
Finance Committee on January 4, 1994, that the university was



in a “state of financial disequilibrium.” As used in the 1940 Szaze-
ment of Principles on Academic Freedom and Tenure, “financial ex-
igency” denotes a state of fiscal affairs that can legitimate the ter-
mination of tenured appointments. The meaning of financial
exigency has been developed, since 1976, in Regulation 4 of the
Association’s Recommended Institutional Regulations on Academic
Freedom and Tenure, which states that “termination of an ap-
pointment with continuous tenure, or of a probationary or special
appointment before the end of the specified term, may occur
under extraordinary circumstances because of a demonstrably
bona fide financial exigency, i.e., an imminent financial crisis
which threatens the survival of the institution as a whole and
which cannot be alleviated by less drastic means.”

The investigating committee believes that it was by no means
unreasonable for the administration and board of trustees of St.
Bonaventure University to decide that a state of exigency existed
early in 1994. Association-recommended policy also calls for par-
ticipation in the decision by “a faculty body,” however, and here
the formal decision was solely that of the trustees. Working busily
during the critical period that winter was an “4d hoc faculty bud-
geting committee” of seven members, “chosen by the deans and
the chair of the Faculty Senate,” according to Vice-President Eck-
ert, or, according to the committee’s own report, “appointed by
the vice-president for academic affairs or academic deans.” This
therefore was a faculty body, but it was not chosen by the faculty.
The ad hoc faculty committee, in a report of January 13, 1994,
that was presented to the Finance Committee of the trustees the
next day, concluded that “a state of financial distress exists” and
“action must be undertaken immediately to solve the budgetary
problem. On the matter of the formal procedures [for] dealing
with financial exigency, other committees and procedures must be
constituted” (emphases supplied).

When President Wickenheiser arrived, he altered the composi-
tion of the ad hoc faculty committee by adding to it several ad-
ministrators. When he met with the Faculty Senate on February
11, 1994, to inform it that the appointments of tenured faculty
might have to be terminated, he described the ad foc faculty com-
mittee, according to Vice-President Eckert, not as a “representa-
tive committee but a2 committee of senior faculty who would give
him guidance and counsel.”

The investigating committee has gone into some detail about
the composition of the ad hoc faculty committee to make three

4Vice-President Zekan, responding to a draft text of this report sent to
him prior to publication, commented on this paragraph as follows:

“Exigency” is a word with no standing in financial reportng and
analysis. However, an “imminent financial crisis which threatens the
survival of the institution...” can be related to the accounting notion
of a going concern and does have meaning in financial reporting, This
context suggests nearness to bankruptcy; hence the operational mean-
ing of exigency may be whether the financial condition of the insticu-
ton is sufficiently strong for it to be considered a going concern.

points: (1) it was a faculty committee when it reported to the
trustees its belief that financial distress existed; but (2) it was not
chosen by the faculty; and (3) soon after the January report to the
trustees, the new president in effect coopted it by diluting its
membership with administrators and treating it as advisory to
him. So, while the investigating committee thinks it clear that the
university was in a gravely setious financial condition early in
1994, the committee doubts that there was a sufficient faculey
voice in determining the existence of financial exigency.

IIL. Responses to the Financial Situation

Official recognition of the worsening financial condition of the uni-
versity came only during the interim presidency of Sister Alice
Gallin, from July 1993 until the arrival of President Wickenheiser
in February 1994. During her brief incumbency she alerted the fac-
ulty to the crisis, energized two special faculty committees, and ex-
plored ways to effect substantial savings. One initiative was to ask
the faculty and staff to agree individually to give up, for a year and
a half, the university’s usual contribution to retirement annuities of
10 percent of salaries. The response to this proposal did not reach
the 90 percent of acceptance that she thought was necessary to ef-
fect it, so it was dropped. She then warned the faculty that substan-
tial cuts in salaries would have to be considered, and she won ac-
ceptance through a referendum of a four-month delay, from March
1 to July 1, 1994, in issuing the customary annual contracts.

Probably the most significant action taken on the matter during
Sister Alice’s tenure was the trustees’ recognition of a state of fi-
nancial exigency, already described. She proposed this step in a
memorandum of January 24, 1994. Other documents from her
time as interim president showed a strong concern for reforms in
faculty governance and an awareness of a widespread sentiment
among the faculty that “the trustees have a greater commitment
to basketball than to a baccalaureate degree.”

With the arrival of President Wickenheiser in February 1994,
the pace of events accelerated. He promptly set about interviewing
faculty members, some seventy in all, with a view to encouraging
voluntary resignations and retirements. This effort yielded twenty-
one scparations from full-time status, of which three were transfers
to administrative positions and seven to part-time positions. But it
was not considered to be enough. In May the president, after con-
sulting chiefly with the senior vice-presidents and deans, decided

5President Wickenheiser has stated that the reductions in the spring of
1994 had to focus on faculty positions because of the very extensive re-
ductions in nonfaculty positions that had already occurred and because
the declining enrollment had resulted in a student-to-teacher ratio of
roughly 11:1, as contrasted with the historical St. Bonaventure Univer-
sity ratio of 16:1 or 17:1. (Following the reductions, according to the
president, the ratio would be 15:1.) There were some further reductions
in nonfaculty positions, however. In athletics, for example, the president
reported thar an administrative staff position had been eliminated and
that a full-time coaching position was to become part-time.
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that the involuntary release of about twenty-two faculty members,
of whom eighteen were tenured, was unavoidable.?

Vice-President Eckert was the principal framer of a depart-
ment-by-department schedule of positions that would have to be
vacated. This schedule was one of numbers, not names. It was
hastily communicated to deans and department heads on May 18,
with directions to provide names by May 20. The extreme expe-
dition was probably part of an effort to minimize adverse advance
publicity. A university publication, Inside Bona, appearing on
May 20, was headed “University makes cuts to secure its future.”
It was cast in the form of an extended interview with President
Wickenheiser. In addition to describing the university’s financial
plight and the measures being taken, it reported the president’s
position that “women will not be let go, whether tenured or not,
before tenured males because of the glaring lack of women on our
faculty,” and further that, “in order to maintain a substantial friar
presence, whenever possible a friar will be kept.” These assurances
will be discussed later in this report.

Soon thereafter the administration announced pay reductions
for ongoing faculty, declared to be for one year only, of 6.5 per-
cent in salary, and a reduction from 10 percent of salary to 5 per-
cent in the university’s contribution to retirement annuities.
These reductions were imposed on administrative officers as well.

The terms of voluntary separations were individually negoti-
ated. Those with tenure who were departing involuntarily were
assured of an additional year’s salary “plus all benefits,” without
the cuts to which continuing faculty were subjected.®

St. Bonaventure is tuition-driven. Thus it is not surprising that
the numbers marked for termination were closely keyed to the ad-
ministration’s perceptions of student preferences, particularly
with respect to majors and the attendant need for upper-level
courses and seminars.

Cuts were imposed in perhaps two-thirds of the twenty-odd de-
partments. Since a majority of the departments were small (four
members was the most frequent size), the burden on the depart-
ment head of selecting one or two for termination was a severe
one and led to some questionable outcomes, shortly to be de-
scribed.” Some heads consulted with their colleagues in the de-
partmeng; some did not. The persistent question—are heads part
of administration or primarily “faculty”?>—obtrudes here, as it
does also with respect to the extent of the faculty role in the larger
decisions, because, with the major exception of those in the
School of Business, department heads were assigned a central role.
But the entire faculty or the Faculty Senate (except for its chair)
played virtually no role.

The faculty handbook, Art. TILE., requires payment of “full salary.” The
inclusion of “all benefits” was perhaps not required.

7An exception to delegation of the selections to departments was in the
School of Business Administration, where the dean made all the deci-
sions for six departments. He selected, among others, the heads of the
Departments of Economics and of Marketing.
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As an additional spur to making the necessary selections for termi-
nations, it came to be understood that a department head who failed
this obligation would be considered “self-selected” for termination.
One way or another, choices were made, and in the end eighteen
tenured and four nontenured faculty members were selected out.

The president, after consultation with Vice-President Eckert, the
deans, and the chair and vice-chair of the Faculty Senate, created an
appeals panel of four members, chosen by the group from four de-
partments that had not been directly affected by either voluntary or
involuntary terminations. The panel heard appeals from twelve
tenured faculty members. In the end, only two escaped termina-
tion. One was Professor Finbarr Conroy, in the Department of
Modern Languages and Literature. The panel, advised that the only
other available candidate for termination of appointment was the
head of the department, found that his choice of Professor Conroy
was “beyond the boundaries stated in a process that was to be fair
and equitable.” But when Professor Conroy discovered that if he
stayed the head would have to go, he magnanimously stepped aside
and accepted termination because he was approaching retirement,
while the head, a younger man, still had children to educate.

The other successful appeal involved the tangled case of Profes-
sor Christopher Gerry in the Department of Physics, which will
be discussed in Part IV of this report.

Shortcomings both in the authorized scope of the appeals and
in their procedures will be appraised in Part V.

In the fall of 1994, the freshman enrollment rebounded, from a
low of 375 in 1993, to 464. This recovery produced enough rev-
enue to repay part of the amounts committed in settlements with
those who voluntarily resigned or retired, and to the year of sever-
ance salary being paid to those whose appointments were termi-
nated. The obligations created by these voluntary and involuntary
terminations, which included some payments to nonfaculty term-
inees, amounted to $2.2 million. The trustees have stated that
they intend to obtain the substantial amounts not covered by rev-
enue gains through a special gift-raising effort among themselves.

The downside of the recovery in enrollment is that the student-
faculty ratio has deteriorated, leading to over-large classes and to
concerns that too many faculty positions were eliminated.

IV. Troublesome Terminations

Four of the terminations were found by the investigating com-
mittee to have troubling aspects, raising intimations of infringe-
ments on academic freedom, shortcomings in process, or both.
Three of them went through appeals; one did not.

1. Professor Gary A. Abrabam was one of three sociologists in the
Department of Sociology, Social Science, and Political Science.
After having been designated for termination by the head, a political
scientist, he appealed. His appeal was initially sustained on several
grounds. The main ones were (1) that a decision to concentrate stu-
dent offerings on social work had been belatedly emphasized, in a
way that prejudiced the choice between Professor Abraham and the






