
Academic
Freedom and Tenure:

THE STATE UNIVERSITY OF
NEW YORK1

I. Background
In 1948, the Governor and the legislature of the State of
New York acted to create the State University of New
York (SUNY), which brought together a number of
state-supported institutions, some of them tracing their
origins to normal schools founded more than a century
ago. The University was established under a Board of
Trustees, of whose members fifteen are appointed by
the Governor for ten-year terms, and the sixteenth, the
chairman of the University Student Senate, serves
without a vote. The Chancellor, the chief executive
officer of the University, is appointed by the Board of
Trustees, and the administration of individual cam-
puses is entrusted to presidents appointed by the Board
of Trustees on the recommendation of the Chancellor
and of each college's council. University policies are
determined by the Board of Trustees with the advice of
the Chancellor, who in turn seeks the advice of campus
administrators through monthly meetings (except in
July and August) of a University Council of Presidents.
The Chancellor at the time of the events described in
this report, Dr. Ernest L. Boyer, had served in that posi-
tion since 1970. He has since resigned to accept ap-
pointment in Washington, D.C., as Commissioner of
Education in the Department of Health, Education,
and Welfare.

Although developed largely out of about a dozen

1 The text of this report was written in the first instance by the
members of the investigating committee. In accordance with
Association practice, the text was sent to the Association's
Committee A on Academic Freedom and Tenure, to the
teachers at whose request the investigation was conducted, to
administrative officers and chapter presidents in the State
University of New York, and to other persons directly con-
cerned in the report. In light of the responses received, the
Association's staff has revised the report for publication.

teacher colleges and half a dozen two-year agricultural
and technical colleges, SUNY has come, through a
series of changes and additions, to include four univer-
sity centers (two of which have medical centers), two
separate medical centers, three specialized colleges
(such as the College of Environmental Service and
Forestry), and five statutory colleges attached to private
universities (such as the College of Ceramics at Alfred
University). One of the former teacher colleges has
become a university center (Albany), and the rest have
become multi-purpose Colleges of Arts and Science,
although teacher education continues to be a primary
function. The total number of campuses is now thirty-
four.2 In addition, SUNY provides partial support for

2 The institutions in the State University are:
UNIVERSITY CENTERS
State University at Albany
State University at Binghamton
State University at Buffalo
State University at Stony Brook

MEDICAL CENTERS
Downstate Medical Center at Brooklyn
Upstate Medical Center at Syracuse

COLLEGES OF ARTS AND SCIENCE
College at Brockport
College at Buffalo
College at Cortland
Empire State College
College at Fredonia
College at Geneseo
College at New Paltz
College at Old Westbury
College at Oneonta
College at Oswego
College at Plattsburgh
College at Potsdam
College at Purchase
College at Utica/Rome
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thirty community colleges, the policies of which are
determined by local boards of trustees. This report is
not concerned with the community colleges or the
statutory colleges.

Among them, the SUNY institutions offer a wide
variety of programs leading to associate, bachelor's,
master's, and doctor's degrees. In the fall of 1974, about
190,000 full- and part-time students were enrolled at
the state-operated institutions, and there were approxi-
mately 7,750 full-time faculty members in the four
ranks from instructor to professor. In 1975, there were
about 200,000 full- and part-time students and 7,800
full-time faculty members, and in 1976, about 197,000
full- and part-time students and 7,850 faculty mem-
bers.3 For the period 1964-74, SUNY, with 3,373,
ranked twenty-first among the nation's universities for
total number of doctorates granted.4

Faculty government varies from campus to campus,
with most campuses having faculty senates or councils
which make recommendations to their administrators
on such matters as curriculum and degree require-
ments. Campuses also elect representatives to the state-
wide University Faculty Senate, which meets at least
twice a year to consider matters related to the academic
program of the university as a whole.

SPECIALIZED COLLEGES
College of Environmental

Science and Forestry
at Syracuse

Maritime College at Fort
Schuyler (Bronx)

College of Optometry at
New York City

AGRICULTURAL it TECHNICAL
COLLEGES (TWO-YEAR)

Alfred Delhi
Canton Farmingdale
Cobleskill Morrisville

STATUTORY COLLEGES
College of Ceramics at

Alfred University
College of Agriculture &

Life Sciences at Cornell
University

College of Human Ecology at
Cornell University

School of Industrial & Labor
Relations at Cornell University

Veterinary College at
Cornell University

3 The SUNY enrollments are derived from the Second
Draft of The Regents Tentative Statewide Plan for the Devel-
opment of Post-secondary Education, the New York State
Education Department, October, 1976. The number of full-
time faculty is derived from the Committee Z reports in the
AAUP Bulletin, August, 1975, 1976, and 1977.

4 Elfrida L. Burnett, Doctor's Degrees Conferred by All
U.S. Institutions: by State, Academic Field, Sex, and Institu-
tion—1964 through 1973-1974, Department of Health, Edu-
cation, and Welfare, November, 1976.

Since 1971, the SUNY faculties have been repre-
sented by a collective bargaining agent, which nego-
tiates with the State of New York on salaries, fringe
benefits, and terms and conditions of employment in
accordance with the provisions of New York's public
employee bargaining law, the "Taylor Law" In the
first election of 1970, no candidate for bargaining agent
received a majority. The leading contenders were the
Senate Professional Association (SPA), a local organiza-
tion established by the University Faculty Senate for
the purpose of bargaining, and the State University
Federation of Teachers, an affiliate of the American
Federation of Teachers (AFT). The other candidates on
the ballot were the SUNY Council of the American
Association of University Professors, the Civil Service
Employees Association, and "no agent. " The Senate
Professional Association defeated the AFT local in the
run-off election. Shortly thereafter the Senate Profes-
sional Association affiliated with the New York State
Teachers Association (NYSTA), an affiliate of the Na-
tional Education Association (NEA), and negotiated its
first contract effective as of July, 1971.

By the time the second contract was negotiated in
1974, a merger had been effected between the AFT and
the SPA. The merged organization, United University
Professions, Inc. (UUP), was affiliated with the NEA,
the AFT, and their merged statewide affiliate, the New
York State United Teachers (NYSUT).

The contract in force at the time of the events de-
scribed in this report was to have expired on June 30,
1976, but it remained in effect until a new contract was
agreed to in March, 1977. In 1976, the UUP mem-
bership, consistent with the general failure of the NEA-
AFT merger in New York State, voted to withdraw
from the NEA; as a result, the UUP is now affiliated
solely with the American Federation of Teachers.

As they were for many other institutions, the 1960s
were years of enormous growth for SUNY. Budgets,
enrollments, and numbers of faculty and support staff
increased rapidly. The University of Buffalo became
part of SUNY in 1962; the College of Arts and Science
at Old Westbury was established in 1968, and Empire
State College in 1971. Early in the 1970s, however,
SUNY, like other institutions, began to feel the effects
of a straitened economy and a declining rate of student
population growth. In spite of a University request for a
1971-72 appropriation of $567,000,000, the total ac-
tually reached only $485,000,000. By the time of his
inauguration in January, 1975, Governor Hugh Carey
considered the State of New York to be confronting a
fiscal crisis which, though not as severe as that of New
York City, would require extraordinary corrective mea-
sures. For the fiscal year 1974-75 (extending from April
1, 1974, to March 31, 1975), the state legislature had
appropriated approximately $542,000,000 of the total
SUNY budget of $918,000,000, and for fiscal 1975-76, it
had appropriated $567,000,000 of a total SUNY budget
of $967,000,000. For 1976-77, the legislature decreased
its appropriation to $528,000,000 of a total SUNY bud-
get of $943,000,000, although the state-appropriated

238 AAUP BULLETIN



amount represented a slightly higher proportion of the
entire state budget than in the previous year (6.1 per-
cent as compared to 6 percent).

In June, 1975, Governor Carey directed, through the
state's Office of the Budget, that SUNY's base budget
be reduced by $10,000,000, a decrease which required
the deletion of some budget lines and would be carried
over into ensuing budgets. In December, 1975, he or-
dered all state agencies to reduce expenses by 3 per cent
before the end of February by terminating the services
of persons who were on the state payroll as of Decem-
ber 8, 1975. A reduction by $55,000,000 of the SUNY
appropriation for 1976-77 was submitted to the leg-
islature in January, 1976, and approved in April;
but, through a supplemental appropriation and in-
creases in tuition and fees for the academic year
1976-77, the University was able to limit its dollar im-
pact to $30,000,000. The legislature also restored some
cuts in the Governor's proposed budget for the Uni-
versity.

In a resolution adopted on May 28, 1975, the Univer-
sity's Board of Trustees stated as its premise that it was
"necessary and important" for the University to under-
take a study of priorities in order that it might "respond
creatively to fiscal restraints" and serve all segments of
the University and society most effectively in the years
just ahead. Accordingly, the Board authorized the
Chancellor to implement a "campus-by-campus review
to determine those programs which should be strength-
ened and those which should be consolidated for the
future " in time for "the 1976 master planning cycle,
with the results of Phase I of the studies to be available
in time to be incorporated in the planning for the 1976-
77 University-wide budget recommendations."

On June 1, 1975, Chancellor Ernest Boyer issued an
eight-point statement, the first point of which estab-
lished the general guidelines for individual campus re-
views :

1. Every State University president, with appropriate con-
sultation, will be asked to examine all authorized degree
programs, identifying those which should be continued and
strengthened as well as those which should be reduced or
phased out. Class size, enrollment patterns, faculty and
staff recruitment and promotion procedures will be ana-
lyzed.

As part of his statement, Chancellor Boyer announced
that within thirty days he would appoint a University
Commission on Purposes and Priorities, the initial re-
port of which would be submitted to the Board of
Trustees by September 30, 1976. The Commission was
appointed on July 11 and submitted its first interim
report in September, a second interim report in Decem-
ber, and a final report in June, 1976.

On June 9, 1975, about a month before the appoint-
ment of the Commission, Vice Chancellor for Finance
and Business Harry K. Spindler circulated a memo-
randum to the SUNY presidents containing guidelines
more specific than those in Chancellor Boyer's state-
ment of June 1. "This review," he wrote,

shall be directed to a strengthening of demonstrated worth-
while existing activities and a shaping of new ways of
serving the people of this State, while eliminating or cur-
tailing those programs for which interest has been minimal
or where reasonable standards of effectiveness cannot be
affirmed or must be treated as lower priority in the face of
resource limitation and a commitment to qualitative per-
formance of our highest priority programs.

In January, 1976, in introducing the proposed budget
for 1976-77, the University administration noted some
of the effects in 1975 of the reduced budget base and
the review of academic programs. The reduction of
$10,000,000 in the budget base had required "the abo-
lition of 528 positions throughout the system," and
academic programs abolished including a nursing pro-
gram at the Upstate Medical Center, the Allen Colle-
giate Center at Albany,6 and a baccalaureate degree
program in German at the College at Plattsburgh. Most
changes in 1975, however, appear to have been effected
without widespread disruption of academic programs or
the removal of individuals from faculty positions. The
abolition of a position, in fact, did not necessarily mean
that someone was removed from the position, since
some positions (or budget lines, as they are commonly
called) had not been filled or, having fallen vacant
through resignations, deaths, retirements, or transfers,
were simply eliminated.

In any event, no significant number of individual
faculty complaints was lodged with the American Asso-
ciation of University Professors until 1976, following
the Governor's imposition of a 3 per cent reduction in
the expenses of all state agencies and the reduction of
the annual legislative appropriation from $567,000,000
for the fiscal year 1975-76 to $528,000,000 for fiscal
1976-77. On April 21, 1976, the Association's Acting
General Secretary wrote to Chancellor Boyer to inform
him that a "large and increasing number of faculty
members" at SUNY had been registering complaints
with the Association after being informed by their in-
stitutional administrative officers that their appoint-
ments would be terminated, and to call to Chancellor
Boyer's attention that many of the termination actions
seemed to have been directed "both against faculty
members on continuous appointment or tenure and
against faculty members on multi-year term appoint-
ments with termination sought prior to the appoint-
ment's expiration." He mentioned that these actions
raised "a series of basic concerns" for the Association
under its longstanding commitment to the principles of
academic freedom and tenure and particularly under its
standards for "Termination of Faculty Appointments
because of Financial Exigency, Discontinuance of a
Program or Department, or Medical Reasons."6 He took

5 The academic program of the Allen Collegiate Center is
described below in the section dealing with specific retrench-
ment actions in Albany.

6 AAUP Bulletin, 61(December, 1975), pp. 329-331.
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the occasion of his letter, copies of which were sent to
the presidents of all SUNY colleges and universities,
primarily to urge that notice of one year be given to all
persons affected instead of notices of "only a few
months, or a few weeks, or even less," as the Associa-
tion had been informed was happening. On April 29,
the Acting General Secretary again wrote to Chancellor
Boyer, this time to call attention to the assurance given
by the administration of the University Center at Buf-
falo on April 23 that all faculty members who were to
lose positions as a result of reductions or retrenchment
would receive a year's notice. He urged that this policy
be adopted at all the SUNY institutions.

On June 2, Chancellor Boyer met with Association
staff members during the course of a visit to Washing-
ton, and on June 9, the Acting General Secretary, by
letter, provided Chancellor Boyer with a list of tenured
faculty members at SUNY who had been given notice
in the early months of 1976 and had brought their cases
to the Association's attention. The list (supplemented
by an additional name sent to Chancellor Boyer on June
16) included the names of two faculty members at the
University Center at Binghamton, three at the College
of Brockport, two at the College at Oneonta, and one at
the Agricultural and Technical College at Alfred. Cop-
ies of the Acting General Secretary's letters were sent to
the presidents of these institutions.

On July 1, Chancellor Boyer replied as follows:

Thanks for your good note and the attached letter. I would
be pleased to meet with you again. Let's see if something
can be arranged. Warm regards.

On July 17, the Acting General Secretary wrote to
express interest in a further meeting and to offer to
travel to Albany for that purpose with the Director of
the Association's Northeast Regional Office. On July 21,
a call to Chancellor Boyer's office elicited the informa-
tion that the Chancellor would not return from vacation
until August 2. Although a meeting was scheduled for
August 9, it was cancelled by Chancellor Boyer; and on
August 6, the Director of the Northeast Regional Office
sent Chancellor Boyer a one-and-one-half-page memo-
randum originally prepared for the August 9 meeting
and outlining a number of Association concerns re-
specting the notices to faculty members at SUNY. He
reported that the Acting General Secretary was con-
sidering appointing an ad hoc committee to "examine
conditions of academic freedom and tenure and due
process within SUNY, with particular reference to sev-
eral of the cases cited in our previous communications
to you and the campus presidents. '

The August 6 memorandum and its covering letter
brought no reply, and, in the absence of any assurance
that cases brought to the Chancellor's attention would
be suitably resolved, the Acting General Secretary
wrote to Chancellor Boyer on September 17 to an-
nounce that the Association would conduct a formal
investigation.

The undersigned ad hoc investigating committee,
which has operated independent of any other AAUP in-

terests relating to SUNY, visited SUNY campuses dur-
ing the week of December 6, 1976. Chancellor Boyer
was then on an extended leave of absence abroad; but
on December 6, the committee met with Acting Chan-
cellor James F. Kelly, members of his staff, and the
presidents of those SUNY institutions from which the
Association had by then received formal faculty com-
plaints. On December 6 and 7 the committee conducted
interviews at the University Center at Albany, from
which some half a dozen complaints had recently come
to the Association. The committee then divided, with
one member (assisted by a member who has since re-
signed) visiting the University Center at Binghamton
on December 8 and the other two visiting the College
at Oneonta on December 8 and, on December 9, the
College at New Paltz, where four faculty members had
filed complaints with the Association. The chairman of
the committee visited the College at Brockport on De-
cember 10. A scheduled January visit by two members
of the committee to the University Center at Stony
Brook was cancelled when President John S. Toll re-
fused to meet with the committee members because, as
he viewed it, an amicus brief which the Association had
filed with the Supreme Court of the State of New York
had compromised the investigation. The investigating
committee regrets that it was thus denied the opportu-
nity to consult with the administrative officers concern-
ing the actions at Stony Brook during the retrenchment
period, and it sees little validity in the reason given by
President Toll for the denial. The Association's brief
was submitted as a friend of the court, and its function
was to outline relevant Association policies in the Stony
Brook case. It has in no way influenced the investigating
committee's view of the Stony Brook actions.

Committee members were courteously received by
the Acting Chancellor and his staff and by the presi-
dents of individual institutions, and they were provided
with all available public documents that they re-
quested. No visits were made to the Alfred and Cort-
land campuses, each of which involved only one case.
At the meeting in the Acting Chancellor's office, four
representatives of the United University Professions
who were present stated that they thought it in-
appropriate for the administration to be holding dis-
cussions with a committee of the American Association
of University Professors; and at each subquent meeting
with an institutional president at least one UUP repre-
sentative was also present. At all meetings with admin-
istrative officers, negotiations were avoided as a matter
of course, and once or twice discussion was interrupted
when an institutional president expressed the view that
his response to a specific question might tend to take
him into areas which were reserved to the UUP as
exclusive agent for the faculty under the Taylor Law, or
which bore upon litigation then under way. In spite of
these constraints, discussions with administrative offi-
cers were conducted with a high degree of openness
and candor, as were the much more numerous dis-
cussions with faculty members and, at one institution,
with a small group of students.
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II. The Retrenchment-SUNY Central

The 1975 "Policies of the Board of Trustees" provide
for a tenure system under which "continuing appoint-
ment" is achieved by professors and associate professors
no later than after three consecutive years at a SUNY
campus and by assistant professors after three years in
rank and seven years at the University. Notice of non-
reappointment, under the "Policies," is to be given to
probationary faculty members by March 1 in the first
year of service and by December 15 in the second, with
twelve months' notice after two or more years' service.
Dismissal of faculty members on continuing appoint-
ments can be effected for cause, defined in the "Poli-
cies" as "inadequate performance of duties, mis-
conduct or violation of these Policies," with the faculty
member entitled to have charges heard by the Univer-
sity's Standing Committee on Terminations. A similar
system of "permanent appointments" is provided for
the University's professional employees, known at the
University as "Non-teaching Professionals."

With respect to retrenchment, Article XIV, Title E,
of the "Policies" reads as follows:

The services of any members of the academic staff may be
terminated in the event of financial or program retrench-
ment. If the Chancellor anticipates that such retrenchment
may be necessary, he shall seek the advice of the Faculty
Senate concerning the policy to be followed in the reduc-
tion of staff.

The collective bargaining Agreement between the
State of New York and United University Professions,
Inc., which was in effect between July, 1974, and
March, 1977, contained no separate provision for a
tenure system, but did duplicate the Board's policy on
notice. Of particular relevance to the investigating
committee's inquiry, however, is Article 35, which deals
with retrenchment and defines it as follows:

the termination of the employment of any academic or
professional employee during any appointment, other than
a temporary appointment which may be terminated at any
time, as a result of financial exigency, reallocation of re-
sources, reorganization of degree or curricular offerings or
requirements, reorganization of academic or administrative
structures, programs or functions University-wide or at
such level of organization of the University as a campus,
department,,unit, program or such other level of organiza-
tion of the University as the Chancellor or his designee
deems appropriate.

Under the Agreement, the Chancellor or his designee
("Consistent with the mission of the level of organiza-
tion of the University at which retrenchment occurs"
and "after such consultation as may, in his judgment,
be appropriate") shall apply retrenchment "among em-
ployees holding the same or similar positions" in "in-
verse order of appointment within each affected group
of employees." Specifically, part-time employees were
to be released before full-time, full-time "academic
employees" (i.e., faculty) on term appointments before

those holding continuing appointments, and full-time
professional employees holding term appointments be-
fore those holding permanent appointments. As for no-
tice, persons affected by retrenchment were to be noti-
fied "as soon as practicable recognizing that, where
circumstances permit, it is desirable" to provide at least
four months' notice to those on term appointments and
at least a semester's notice to those on continuing or
permanent appointments.

In further clauses on retrenchment, the Agreement
provided that the released employee would be given
special consideration for placement within the Univer-
sity if "a suitable position" was available for which the
individual was "otherwise qualified"; and that for a
period of two years the released employee would be
offered re-employment in the same or similar position if
an opening should occur at the affected campus.

When he reported to the University Faculty Senate
at its January 31-February 1 meeting in 1975, Chancel-
lor Boyer commented on the state's financial difficulties
and expressed the view that "the state has faced a fiscal
crisis comparable to the one that was faced in '70-71. '
He called attention to an expected gap between reve-
nues and projected state expenditures of half a billion to
a billion dollars and to proposed new taxes to assist in
bridging the gap. He noted that the overall new execu-
tive budget for the fiscal year 1975-76, although in-
creased for SUNY by some $37,000,000, contained only
about half the increase "we had preferred."

"Nothing in this budget," he added, however,
"would even hint, if it holds, at a retrenchment or
personnel dismissal, although in my first reading it
suggests that at most, of the arts and science colleges,
there would probably be a net reduction of one or two
or three faculty positions. These would be unfilled."

In subsequent discussion, the University Faculty
Senate adopted a position paper entitled "Retrench-
ment Benefits and Accommodations," which among
other things called for discussion by the chief adminis-
trative officer with involved departments and campus
government committees when retrenchment on indi-
vidual campuses was being considered, suggested
guidelines for the reassigning of retrenched per-
sons, and expressed the view that retrenched persons
should be given a year's salary after notice of retrench-
ment in order that they might have adequate time to
relocate. By vote of the Senate, the paper was sent to
the Chancellor for his consideration as the Senate's
"partial response to Art. XIV, Title E. of the Policies of
the Board of Trustees," which required the Chancellor
to consult with the Senate when a retrenchment is
anticipated. The Senate also endorsed "selective cut-
ting rather than across-the-board cutting if further re-
duction is necessary."

Section 35 of the collective bargaining Agreement
became, of course, the principal referral point when a
decision to retrench was reached in mid-1975 and an-
nounced to the presidents of SUNY institutions. The
Board of Trustees, as we have seen, directed the Chan-
cellor on May 28, 1975, to implement a campus-by-
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